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Agenda Item No. 6
Introduced by the County Services and Finance Committees of the:

 

INGHAM COUNTY BOARD OF COMMISSIONERS

 

RESOLUTION TO ENTER INTO A CONDITIONAL AGREEMENT WITH THE CITY OF LANSING FOR THE LEASE AND OPERATION OF THE POTTER PARK ZOO

AND POTTER PARK 

RESOLUTION #07-058

WHEREAS, the Potter Park Zoo and Potter Park in Lansing is a regional attraction that draws most of its visitors from outside the City of Lansing, including a large number of Ingham County residents; and

WHEREAS, on April 11, 2006, City of Lansing Mayor Bernero submitted a written request to the Ingham County Board of Commissioners for long-term funding for the operational and capital needs of the Potter Park Zoo and Potter Park, specifically requesting that the Board of Commissioners authorize a special property tax Millage to be placed on the November 2006 ballot to support the operation of the Potter Park Zoo and Potter Park; and

WHEREAS, it is the intent of the County and the City of Lansing to maintain an accredited and fully licensed Zoo; and

WHEREAS, in response to the Mayor=s request, the County Board of Commissioners formed a City/County Zoo Task Force to explore options and discuss issues pertaining to County involvement with the Zoo; and

 

WHEREAS, on July 12, 2006, after having held numerous meetings and exploring various legal options, the Task Force recommended that Ingham County enter into a long-term agreement with the City of Lansing for the lease of the Potter Park Zoo and Potter Park, and the transfer of responsibility for operation and maintenance to Ingham County; and  

WHEREAS, on July 25, 2006, the Ingham County Board of Commissioners passed a resolution of intent to enter into a conditional agreement with the City of Lansing for the lease and operation of the Potter Park Zoo and Potter Park (Resolution #06-181); and 

WHEREAS, the agreement for the lease and the operation of the Potter Park Zoo and Potter Park  was conditioned upon several items including voter approval of a county-wide property tax millage for Zoo funding and continued millage funding for the Zoo, and that the agreement must be signed and agreed to by both parties; and

WHEREAS, the electorate has now approved the Ingham County Potter Park Zoo and Potter Park Millage Question; and

WHEREAS, pursuant to Resolution #06-181 and Resolution #06-218, the Ingham County Board of Commissioners has directed the County Controller and County Attorney to negotiate an agreement, and the Controller and County Attorney are recommending the attached agreement be approved by the Ingham County Board of Commissioners; and
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WHEREAS, Lansing Mayor Bernero is recommending the attached agreement be approved by the Lansing City Council.

THEREFORE BE IT RESOLVED, that the Ingham County Board of Commissioners authorizes entry into the attached conditional agreement with the City of Lansing for the lease, operation, and maintenance of the Potter Park Zoo and Potter Park, for the period of July 1, 2007 through June 30, 2012 or until terminated due to reasons listed in the attached agreement.

BE IT FURTHER RESOLVED, that the Chairperson of the Ingham County Board of Commissioners and the County Clerk are authorized to sign any contract documents consistent with this resolution subject to the approval as to form by the County Attorney.

BE IT FURTHER RESOLVED, that after the signing of the attached agreement, by Ingham County and the City of Lansing, Ingham County is authorized to expend funds generated by the Potter Park Zoo and Potter Park Millage for the lease and operation of the Park and the Zoo.
BE IT FURTHER RESOLVED, that a copy of this resolution be submitted to the Lansing City Council and Mayor.

COUNTY SERVICES:  Yeas:  De Leon, Tennis, Copedge, Nolan, Severino

     Nays:  None       Absent: Dougan      Approved 3/20/07
FINANCE:  Yeas:  Grant, Hertel, Soule, Dougan
    Nays:  None      Absent:  Grebner,  Celentino  Approved 3/21/07
 SEQ CHAPTER \h \r 1AGREEMENT

BETWEEN

COUNTY OF INGHAM

AND

CITY OF LANSING

FOR THE LEASE AND OPERATION OF

POTTER PARK AND POTTER PARK ZOO


THIS AGREEMENT, made and entered into this ______ day of ____________, 2006, by and between the COUNTY OF INGHAM, a political subdivision of the State of Michigan (hereinafter referred to as the “County”) and the CITY OF LANSING, a municipal corporation, organized and existing under the laws of the State of Michigan (hereinafter referred to as the “City”).


WHEREAS, the City has requested that the County provide funding for the operational and capital needs of Potter Park and the Potter Park Zoo (hereafter referred to respectively as “Potter Park” or the “Zoo” and collectively as the “Park and Zoo”), which funding is intended to be derived from the Ingham County Potter Park Zoo and Potter Park Millage (hereafter referred to as the “Special Zoo Millage”); and


WHEREAS, if there is funding available from the Special Zoo Millage, the County desires to lease and operate the Park and Zoo under the direction and control of the County Parks & Recreation Commission, and accept the transfer from the City of all Personal Property used for Park and Zoo operations and maintenance; and


WHEREAS, the City and the County are each municipal corporations as defined in MCL 124.1, and as such each is authorized to enter into this interlocal agreement providing for the operation and maintenance of any property, facility, or service that each has the power to own, operate, and maintain separately pursuant to MCL 124.2; and

WHEREAS, the City and the County find that the conditional transfer of operation and maintenance of the Park and Zoo will provide necessary municipal services and will be beneficial to the residents of both the City and the County,


NOW, THEREFORE, for and in consideration of the mutual covenants hereinafter contained, IT IS HEREBY MUTUALLY AGREED, as follows:


I.  
CONDITIONAL LEASE.  The City agrees to lease to the County real property located in the City of Lansing, Ingham County, Michigan, commonly known as Potter Park and the Potter Park Zoo, legally described as set forth in the legal description, attached and incorporated by reference as Schedule A, together with all improvements, buildings, fixtures and facilities (hereafter, the “Leased Premises”), subject to any easements, utilities, or restrictions or conditions of record.  The County recognizes the ownership interest in and long-term financial commitment to the Park and Zoo by the residents of the City of Lansing.  The City shall at all times remain the owner of the Leased Premises and all Capital Improvements (hereinafter “Capital Improvements” means a change to the buildings, structures, grounds, vegetation, fences, displays, housing, utilities, dimensions of the Zoo, roads, pathways, parking, or fixtures of the Park and Zoo, but does not include routine repair and maintenance) made during the term of this lease on the property. This Agreement is expressly contingent upon voter approval of the Special Zoo Millage, the County’s initial levy of the Special Zoo Millage, and continuing renewal of the Special Zoo Millage.  City approval shall be necessary for anything that changes the fundamental nature or purpose of the Park and Zoo. 
At the commencement of the Lease Term, the City shall transfer possession of the Leased Premises in good order and condition, normal wear and tear excepted.  As a condition of this Agreement, at the time of transfer, the Zoo must have current unconditioned accreditation through the American Zoo and Aquarium Association (hereafter, “AZA”).


II.
TRANSFER OF PERSONAL PROPERTY AND ASSIGNMENT OF CONTRACTS.  On July 1, 2007, the City transfers ownership and possession to the County without cost all personal property used primarily for Zoo operations and maintenance, including but not limited to the personal property set forth in Schedule B, attached and incorporated by reference (hereinafter, the “Personal Property”), together with any and all other personal property that is located on the leased premises.  The Personal Property shall be “as is,” without any warranty or guarantee by the City. However, any manufacturer’s warranty or seller’s guarantee will be assigned by the City to the County to the extent otherwise permitted. The City shall only retain personal property utilized in Zoo operations within the Leased Premises which is specifically designated in Schedule C, attached and incorporated by reference.  The County may sell or otherwise dispose of the Personal Property for the furtherance of Park and Zoo operations.  The County shall maintain all Personal Property in good condition and repair, subject to any pre-existing conditions, and shall replace without cost to the City, from the proceeds of the Special Zoo Millage and/or other Zoo revenue, with items of good quality any of the Personal Property that becomes inoperable, obsolete, or unusable if such item is necessary for the operation of the Park and Zoo in the County’s reasonable discretion.  However, whatever Personal Property remains at the time this Agreement expires or otherwise terminates, and any replacement Personal Property, shall be transferred back to City ownership and possession.  The County and City will work cooperatively on transition of telephones, communication equipment, and titled vehicles.  At the election of the County, the City shall assign to the County the current 

and pending contracts, licenses, or leases for goods and/or professional services necessary for Park and Zoo operation and maintenance which the County elects -- in writing and after review – to be assigned by the City.  If the County elects to accept by assignment a contract, license, or lease, the City shall be released therefrom and the County shall assume any obligation to make payments thereon that accrue on or after July 1, 2007.  The County shall make its elections in writing before May 1, 2007.  The City shall take any such actions necessary to effectuate the assignment of contracts which the County elects be assigned. 


III.  
TERM AND TERMINATION.  The Lease Term shall commence at 12:01 a.m. on July 1, 2007, after this Agreement is fully signed by the authorized representatives of both the County and City, contingent upon voter approval of the Special Zoo Millage, and the initial levy of the Special Zoo Millage by Ingham County, and shall remain in effect through June 30, 2012 unless terminated earlier due to any of the following: (1) the Special Zoo Millage fails to gain voter approval, (2) the Special Zoo Millage is not levied by the County, or (3) notwithstanding any other provision of this Agreement to the contrary, either the County or the City may terminate this Agreement for any reason and at any time upon 365 days prior written notice to the other party. In the event of termination because the Special Zoo Millage fails, then termination shall be at 12:01 a.m. on the subsequent July 1.  The County shall give the City 365 days notice of termination in the event the County elects not to levy the millage after the initial levy. Upon expiration of the initial 5 year lease term, and if the City and County do not renew the lease for an additional fixed term,  the term of the lease shall automatically continue until terminated by the City or County under the circumstances/reasons set forth above.


IV.  
COMPENSATION AND PAYMENT.  The County shall pay the City annual rent for the Leased Premises in the nominal amount of One Dollar ($1.00).  As additional consideration, the County shall otherwise expend all funds necessary for the operation and maintenance of the Park and Zoo, not exceeding the total amount derived and received from the Special Zoo Millage, entrance and parking fees, rental fees, concessions, services offered to the public, souvenirs, grants and donations, all of which shall be expended or invested exclusively for Park and Zoo accreditation, operation, capital improvements and maintenance.  In any e  vent, the County’s maximum financial involvement shall not exceed the total amount derived from the millage as authorized by the voters, plus other Zoo revenues received by the County.  Moneys received by the County from the Potter Park Zoological Society shall be expended according to a contract in effect at the time the moneys are received.  


V.  
OPERATION AND MAINTENANCE OF THE ZOO.  The City shall transfer responsibility for the operation and maintenance of the Park and Zoo to Ingham County, to be occupied, operated and maintained during the Lease Term solely for the operation of the Park and Zoo, and related and incidental purposes and programs, including but not limited to recreation, culture, conservation, education, research, and visitor services by the Ingham County Parks & Recreation Commission.  The County shall have the authority to determine, in its sole discretion, the days and hours of Zoo operation, customer service performance standards, admission rates, policies, and all other similar operational matters, including complete authority as to the exhibits, programs, services, and to add to, change, alter, modify or eliminate capital improvements and fixtures, and to determine events presented, and all other matters related to the operation of the Zoo, provided, however, that the Zoo maintains its accreditation (hereafter, “Accreditation”) through the American Zoo and Aquarium Association (hereafter, “AZA”) and further provided that anything that changes the fundamental nature or purpose of the Park or Zoo requires City approval.    The County shall maintain the Park and Zoo in a clean, safe, sanitary, and sightly condition as necessary to maintain all licenses.  The County shall provide for Park and Zoo security to protect persons and property.  The County shall periodically (a minimum of once a week) offer a discounted entrance rate for residents of Ingham County and the City of Lansing, which discounted rate shall also be made available to residents of those entities that contribute to the Park and Zoo through a millage.  The County shall, at least once per calendar year, allow for free admission to the Zoo for County and/or City residents.  The County shall recognize City Ownership of the Zoo on any new signage which identifies thereon the County’s management of the Zoo. The County shall keep the public portions of the Park and the Riverwalk open to the general public without cost, except that the County may charge fees for parking.  The County shall be solely responsible for payment of all utilities, association fees, legally required permit fees, legally required licenses, taxes, assessments, inventory, fuel, and any and all other expenses associated with the operation and maintenance of the Park and Zoo during the term of this lease.  Upon the termination of this Agreement, the City will continue to operate the Park and Zoo for park and recreation purposes, and responsibility for operations and maintenance of the Zoo will revert to the City.  The County agrees to adhere to the terms of any contracts for Park and Zoo operations funded by grants obtained by the City prior to July 1, 2007.  The City shall not enter into any additional grant-funded contracts for Park and Zoo operations extending beyond July 1, 2007, without the express approval of the County Board of Commissioners.  The County shall have the authority to apply for grant funding in its name during the term of this lease.  The City agrees to adhere to the terms of any contracts for Zoo operations funded by grants obtained by the County in the event of termination of this Agreement.


Attached and incorporated by reference with Schedule A are the three original conveyances of the Leased Premises to the City.  The County agrees to abide by all terms and conditions of the conveyances in its operation of the Park and Zoo.  Under no circumstances may the Park and Zoo’s name be changed from “Potter Park,” “Potter Park Zoo” or “Potter Park Zoological Gardens.”  

VI.
DEBT FINANCING.  The County shall not issue any debt for Park and Zoo purposes, including Capital Improvements, without prior written approval of the City, if such debt is secured in any way by the Leased Premises.


VII.    SOLICITATION OF PUBLIC AND PRIVATE FUNDING.  The County may actively solicit governmental or non governmental grants, donations, or other funds for the support of the operation, maintenance, and purposes of the Park and Zoo.  The City hereby agrees to use its reasonable efforts to assist the County in the solicitation of grants, donations, or other funds for the operation and maintenance of the Park and Zoo.  The County shall be responsible for any required grant matches, to be paid from the proceeds of the Special Zoo Millage and/or other Zoo revenue received by the County during the term of this lease.


VIII.  CAPITAL IMPROVEMENTS.  The County may make such Capital Improvements as it determines necessary for the operation and maintenance of the Park and Zoo, the welfare of the Zoo animals, and to maintain licenses and AZA Accreditation.  However, any Capital Improvements must be in conformity with the Master Site Development Plan for the Zoo, as may be amended from time to time by the County.  The current Master Site Development Plan for the Zoo is set forth in Schedule D, attached and incorporated by reference. Any Capital Improvements must be in conformity with federal, state, and local laws, rules, and regulations, and the County must obtain all required permits at its expense.  Title to all Capital Improvements, fixtures, equipment, additions, and other property shall be and remain the property of the City, subject to the operation and maintenance of the County during the term of this lease.  


IX.
ZOO ANIMALS.    Zoo animals shall be transferred to the care of the County on July 1, 2007, and for the remainder of the term of the lease.  The County shall assume all obligations the City may have with respect to animals exhibited, housed, or otherwise kept or cared for at the Zoo during the term of the lease.  The County shall care for all Zoo animals in accordance with all federal, state, and local laws, rules, and regulations, and in accordance with the guidelines adopted by the AZA.  The County shall have the authority to acquire or dispose of Zoo animals, by purchase, sale, donation, grant, or otherwise, as long as it acts in accordance with federal, state, and local laws, rules, and regulations, and the guidelines and policies of the AZA.  The County shall maintain, consistent with AZA requirements, records pertaining to the care and management of Zoo animals.  At the termination of the lease for any reason, the Zoo animals shall be transferred back to the care of the City and the City shall assume all obligations the County may have with respect to animals exhibited, housed, or otherwise kept or cared for at the Zoo, except that the City shall not assume any liability accruing or arising during the Lease Term.


X.
ACCESS TO LEASED PREMISES AND AUDIT.  The City reserves the right to inspect, either itself or by a duly authorized agent, the Leased Premises, or any portion, at any time upon reasonable notice to the County.   The City shall have the right to inspect documents related to the Park and Zoo at any time upon reasonable notice to the County.  The City, or its duly authorized agent, shall have the right to inspect the County’s annual audit of the Park and Zoo, including finances and operations.


XI.
ASSIGNMENT AND SUBCONTRACTING.  The County may assign all its rights, duties, and obligations under this Agreement to a regional governmental entity comprised of Ingham County and one or more other counties and/or municipalities, which includes the City.  


The County may subcontract for the performance of the services or activities to be provided pursuant to this Agreement, provided it is in compliance with all appropriate collective bargaining contracts.  Such assignment or subcontracting shall not relieve either party of any of its responsibilities to the other party (or assignee) under this Agreement.  The County shall ensure that any subcontractor is properly insured for liability, including but not limited to Workers Compensation Insurance and liability insurance.  The County shall keep the Leased Premises free of any liens or encumbrances.


XII.  CREATION OF ZOO BOARD.  The County shall create the Potter Park Zoo Board, for the purpose of reviewing Zoo operations, and to provide advice and recommendations to the County Parks & Recreation Commission, and other interested parties, including preparation of annual operations and capital improvements budgets, and the development of Zoo policies and procedures.  The structure of the Zoo Board shall be determined by the County Board of Commissioners, but shall include (a) at least two representatives of Ingham County, (b) at least two representatives of the City of Lansing, to be selected by the City of Lansing, (c) at least one representative from the Potter Park Zoological Society, and (d) at least one ex-officio representative from other governmental entities interested in financially supporting the Zoo, provided that such entities pass a resolution of intent to place a zoo millage on their ballot.  In the event the millage fails, said representative shall be removed from the Zoo Board. The Potter Park Zoo Board shall be subject to the Michigan Open Meetings Act. 


XIII.
ZOO EMPLOYEES.  All City employees actively  employed and working at (or on an approved Military, Personal, Jury Duty, Union Leave, or Family Medical Leave Act leave from) the Potter Park Zoo on July 1, 2007, who apply for employment with the County shall be hired to County employment at the Zoo (the “Former City Zoo Employees”).   Employees shall be covered by a Memorandum of Understanding, County work rules, or the County’s Managerial Policy, whichever is applicable.  All future Zoo employees during the lease term shall also be hired by the County (“Future Zoo Employees”), and shall be County employees, subject to applicable wages, benefits, and other conditions.


The County shall recognize UAW Local 2256 and Teamsters Local 580 as the bargaining units for each group. The County will not recognize any union/unit for representation of Zoo employees if such unit is not eligible for certification by the Michigan Employment Relations Commission (MERC).  Any question with respect to representation shall be determined by MERC.  


The County shall attempt to enter into memorandums of understanding with UAW Local 2256 and Teamsters Local 580 on or before July 1, 2007 relating to work rules for unit employees. The City acknowledges that the County will not assume, nor be bound by, the former collective bargaining agreements between any union, including UAW Local 2256 and/or Teamsters Local 580, and the City.  The City also acknowledges that there has been no successorship agreements between the City and any Union which purports to require the County to assume the terms and obligations of any collective bargaining agreements. While the County does not assume any collective bargaining agreements; the County does agree to maintain as to Former City Zoo Employees the wages and benefits as in place as of November 3, 2006 (and as set forth in the attached Schedule E) and other conditions if legally required under Michigan Statutes, for each group of employees during the period the County is obligated to bargain to impasse, or until the County reaches a new collective bargaining agreement with the applicable group or groups, whichever shall first occur. 


In addition, the County will not assume any liability for any complaint or action of a Zoo employee, including but not limited to grievances, unfair labor practices, unemployment claims, worker’s compensation claims or other administrative claims or legal actions by a Zoo employee, filed, or which is premised upon asserted acts or omissions which occurred, prior to the transfer of the Zoo to the County on July 1, 2007.  The City will not assume any liability for any complaint or action of a Zoo employee, upon asserted acts or omissions which occurred, on or after July 1, 2007, and during the Lease Term, including but not limited to grievances, unfair labor practices, unemployment claims, worker’s compensation claims or other administrative claims or legal actions by a Zoo employee, filed, or which is premised upon asserted acts or omissions which occurred, on or after July 1, 2007 and during the Lease Term. 


As set forth above, in negotiating the initial collective bargaining agreements, it is the intent of the County that the Former City Zoo Employees shall not be placed in any worse condition regarding wages. The County shall not be liable for any retiree health care benefits for Former City Zoo Employees except for the monthly payments to the City set forth in this Section.  The County shall not be liable for any unfunded pension requirements accrued as of June 30, 2007.  Upon execution of this Agreement the County shall enter into good faith union negotiations with respect to the bargaining units for each group.  


The City shall transfer to the County designated plan and trust pension assets equal to the actuarial 100% fully funded present value of accrued pension liabilities as of June 30, 2007, for those Former City Zoo Employees hired by the County.  The City shall provide such further and/or additional information or resolutions as may be required by MERS or the County.   The County will thereafter establish with MERS such pension plan or plans providing Former City Zoo Employees hired by the County prior to July 1, 2007 with pension benefits no worse than those provided under the City of Lansing Employees’ Retirement System and shall provide for prior service credit.  Future Zoo Employees hired after July 1, 2007 shall be placed in such plan as is negotiated with the applicable union or as is established by the County.


The City agrees that those eligible Former City Zoo Employees employed at Potter Park Zoo on July 1, 2007, and hired by the County, shall continue to be members of and covered by the terms of the City’s Retiree Health Care Plan as may be modified.  All costs/liability for such Retiree Health Care Plan shall be borne exclusively by the City, except that for the duration of the transfer of operations to the County, the County shall remit to the City, on a monthly basis, a sum equal to the then existent and established County Retiree Benchmark for each former City Zoo employee who continues to be actively employed at the Zoo.  Future Zoo Employees hired by the County during the Lease Term shall be exclusively governed by the County’s Retiree Healthcare policies and are not eligible for inclusion in the City’s Retiree Health Care Plan.


XIV.       ZOO EMPLOYEES UPON TERMINATION OF AGREEMENT.  If, on or after July 1, 2007, this Agreement is terminated for any reason, all County employees, actively employed and working at (or on an approved Military, Personal, Jury Duty, Union Leave, or Family Medical Leave Act leave from) the Potter Park Zoo on the date of termination, who apply for employment with the City shall be hired to City employment at the Zoo.  The City may elect to not assume any collective bargaining agreement; however, the City agrees to maintain the wages and benefits and other conditions if legally required, for each group of employees during the period the City is obligated to bargain or until the City reaches a new collective bargaining agreement with the applicable group or groups, whichever shall first occur.  Employees shall be covered by City work rules or the City’s Managerial Policy, if applicable.  All future employees hired after the date of termination shall also be City employees, subject to applicable wages, benefits, and other conditions.


The City shall recognize the certified bargaining representatives as the bargaining units for each group. The City will not recognize any union/unit for representation of Zoo employees if such unit is not eligible for certification by the Michigan Employment Relations Commission (MERC).  Any question with respect to representation shall be determined by MERC.  To the extent provided by law, the County acknowledges, that if it so elects, the City will not assume, nor be bound by, the collective bargaining agreements between any union, and the County, and acknowledges that there has been no successorship agreements between the County and any Union which purports to require the City to assume the terms and obligations of any collective bargaining agreements. In addition, the City will not assume any liability for any complaint or action of a Zoo employee, including but not limited to grievances, unfair labor practices, unemployment claims, worker’s compensation claims or other administrative claims or legal actions by a Zoo employee, filed, or which is premised upon asserted acts or omissions which occurred, prior to the transfer of the Zoo to the City.   The County will not assume any liability for any complaint or action of a Zoo employee, upon asserted acts or omissions which occurred, on or after the date of termination, including but not limited to grievances, unfair labor practices, unemployment claims, worker’s compensation claims or other administrative claims or legal actions by a Zoo employee, filed, or which is premised upon asserted acts or omissions which occurred, on or after the date of termination. 


However, in negotiating the initial collective bargaining agreements, it is the intent of the City that the Zoo employees would not be placed in any worse condition regarding wages. Except as to the retiree healthcare liability for Former City Zoo Employees which is retained by the City, the City shall not be liable for any unfunded pension requirements, retiree health benefits, or other retiree benefits accrued prior to the date of termination.  


The County shall transfer to the City designated plan and trust pension assets equal to the actuarial 100% fully funded present value of accrued pension liabilities from July 1, 2007 to the date of termination, for those former County Zoo employees hired by the City.  The County shall provide such further and/or additional information or resolutions as may be required by the City’s Retirement System or the City.  The City will thereafter establish with the City’s Retirement System such pension plan or plans providing former County Zoo employees hired by the City after the date of termination with pension benefits no worse than those provided under MERS and shall provide for prior service credit.  Zoo employees hired after the termination date shall be placed in such plan as is negotiated with the applicable union or as is established by the City.


The City agrees that those eligible Former City Zoo Employees employed at Potter Park Zoo on June 30, 2007, and hired by the County and employed at the Zoo, shall continue to be members of and covered by the terms of the City’s Retiree Health Care Plan as may be modified.  


All employees who were hired and employed at the Potter Park Zoo on and after July 1, 2007 through the termination date of this agreement and who apply for employment shall be hired by the City and shall be covered by the then existing City Retiree Health Care Plan.  For Future Zoo Employees hired by the County after July 1, 2007 through the termination date of this agreement and who apply for employment and are hired by the City, shall be covered by a retiree health care plan no worse than the then-existing County health care plan.  For Future Zoo Employees hired by the County on and after July 1, 2007 (who were not previously employed at the Zoo by the City) through the termination date of this agreement and who apply for employment and are hired by the City, the County shall transfer to the City designated plan and trust assets equal to the actuarial present value of accrued retiree health insurance liability accrued under the terms and conditions of the County’s retiree health care plan while such employees were employed by the County.  


XV.
INSURANCE.  The County shall cause to be obtained and maintained adequate insurance coverage, paid from the proceeds of the Special Zoo Millage or other Zoo revenues received by the County.  The County shall only be required to obtain and maintain the same casualty and general liability insurance coverage for the Park and Zoo as it does for its other County properties.  The County shall also procure flood insurance.  The County shall, on all insurance policies, list the City as an additional named insured, and provide the City with copies of the Certificates of Insurance.  The County shall be responsible for any deductible or self-insured retention, paid from the proceeds of the Special Zoo Millage or other Zoo revenues received by the County. 


XVI.  
COMPLIANCE WITH THE LAW.   In performing the services and activities required under this Agreement and in fulfilling the terms, conditions, obligations, covenants, agreements, and stipulations of this Agreement, the County and the City shall comply with all applicable Federal, State and local laws.  


The County shall not permit the illegal use or occupancy of the Leased Premises.  The County shall obtain  and maintain all required Federal, State, or local licenses or permits for operation and maintenance of the Park and Zoo.  To the extent permitted by applicable law, the City shall transfer all licenses and permits it holds for operation of the Zoo to the County on July 1, 2007.  In the event of termination of this Agreement for any reason, to the extent permitted by applicable law, the County shall transfer all such licenses and permits back to the City.   


XVII.
TERMINATION OF AGREEMENT.  If, on or after July 1, 2007, this Agreement is terminated for any reason, title to all Personal Property used for operation or maintenance of the Park and Zoo, whenever acquired, shall remain in or revert to the City.  The County shall remit to the City all non-Special Zoo Millage funds not expended but held by the County, as well as all Park and Zoo-related donations that are actually received after termination of this Agreement, and peaceably surrender and quit the Leased Premises together with all Capital Improvements, in good order and condition, normal wear and tear excepted. All Park and Zoo Personal Property shall revert to the City upon termination and become the property of the City.  The Leased Premises and Personal Property shall be surrendered free and clear of all liens and encumbrances, except those arising prior to July 1, 2007.  Upon termination for any reason, the City and County shall cooperate to the fullest reasonable extent in effecting the orderly and efficient transfer of the operation and maintenance of the Park and Zoo to the City.  


XVIII.  CIVIL RIGHTS.    The City and the County mutually agree to adhere to all applicable Federal, State and local laws and regulations prohibiting discrimination.  The City and County further agree that they shall not discriminate against an employee or applicant for employment with respect to hire, tenure, terms and conditions or privileges of employment, or a matter directly or indirectly related to employment because of race, color, religion, national origin, age, sex, sexual orientation, gender identity, political affiliation or beliefs, disability which is unrelated to the individual’s ability to perform the duties of a particular job or position, height, weight or marital status.  A breach of this covenant shall be regarded as a material breach of this Agreement.


XIX.
LIABILITY. 

A.
All liability to third parties, loss or damage as a result of claims, demands, costs, or judgments arising out of activities to be carried out by the City in the performance of this Agreement shall be the responsibility of the City, and not the responsibility of the County, if the liability, loss, or damage is caused by, or arises out of, the actions or failure to act on the part of the City, any subcontractor, or anyone directly or indirectly employed by the City, provided that nothing herein shall be construed as a waiver of any governmental immunity that has been provided to the City or its employees by statutes or court decisions.

B.
All liability to third parties, loss, or damage as a result of claims, demands, costs, or judgments arising out of activities to be carried out by the County in the performance of this Agreement shall be the responsibility of the County and not the responsibility of the City if the liability, loss, or damage is caused by, or arises out of, the action or failure to act on the part of the County, any subcontractor, or anyone directly or indirectly employed by the County, provided that nothing herein shall be construed as a waiver of any governmental immunity by the County or its employees as provided by statute or court decisions.

C.
In the event that liability to third parties, loss, or damage arises as a result of activities conducted jointly by the County and the City in fulfillment of their responsibilities under this Agreement, such liability, loss, or damage shall be borne by the County and the City in relation to each party’s responsibilities under these joint activities provided that nothing herein shall be construed as a waiver of any governmental immunity by the County, the City or their employees, respectively, as provided by statute or court decisions.

D.
Any claims, liabilities, loss or damage, lawsuits, or judgments arising out of activities by the County and/or Park and Zoo during the Lease Term shall be the sole and exclusive responsibility of the County.  

E.
On and before July 1, 2007, and for so long as the Dakin Street Bridge remains, the City shall ensure that the Dakin Street bridge is maintained in a safe condition for the County’s use for emergency Zoo purposes and in compliance with AZA requirements. In the event that the City decides to provide another adequate and alternate emergency access, it may do so provided that the alternate emergency access meets AZA compliance requirements and complies with all Federal, State and/or local requirements.  Such adequate and alternative access may include -- if it meets Federal, State, local and AZA requirements -- a grade level crossing and may be at an alternate location mutually agreed to by the City and County.  Bridge maintenance, removal, demolition, or replacement expenses shall not be borne by the County, nor shall the County bear any cost for any adequate and alternate emergency access.  If the City fails to timely provide such adequate and alternative emergency access prior to the Dakin Bridge becoming unusable for AZA compliance purposes, the County may  -- but is not required to -- provide for and construct such adequate and alternative emergency access, and the City shall reimburse the County for all expenses incurred in providing such alternative emergency access. 



XX.
ENVIRONMENTAL LIABILITY.
A.
Prior to July 1, 2007 and subject to the County’s reasonable satisfaction, the City, on the County’s behalf and at the City’s expense, shall retain an environmental consultant to conduct a baseline environmental analysis (“BEA”) for the Zoo sufficient to provide the County with the protection set forth in § 324.20216(1)(c) of the Michigan Compiled Laws, which BEA will be submitted to the Department of Environmental Quality (Hereinafter, “DEQ”).  The City will also work with the County to obtain a comfort letter from the United States Environmental Protection Agency indicating in a manner reasonably acceptable to the County that the County’s lease will not render it liable pursuant to either the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et seq. or the Resource Conservation and Recovery Act, 42 U. S. C. § 6901 et seq., subject to reasonable requirements such as the County not impeding the performance of environmental response actions or disturbing institutional controls that may be applicable to the Park and Zoo.  If satisfying the requirements of this section requires an extension beyond July 1, 2007, the City and County agree to extend the effective date as necessary to provide a reasonable amount of time to satisfy the requirements.  If the City is unable to reasonably satisfy the requirements of this Section within a reasonable time, either party shall have the option to terminate this Agreement, with termination being the sole remedy for failure to satisfy the requirements of this Section.

B.
From and after July 1, 2007, the City shall defend, indemnify and hold the County harmless from and against all loss, cost, claim, obligation, damage, liability, payment, fine, penalty, cause of action, judgment, lien or expense, including but not limited to, reasonable attorneys’ fees and other litigation expenses alleged by any third party including, without limitation, by DEQ, EPA or any other governmental authorities, that may arise during the Lease Term related to or arising out of (i) environmental contamination on the  Leased Premises in existence as of July 1, 2007; or (ii) any liability or obligation of the City arising out of the City’s ownership or operation of  the Leased Premises prior to July 1, 2007; or (iii) the remediation or any other acts in connection with the environmental site closure on the Leased Premises or required to be performed by the DEQ, the EPA, or any other governmental agency having jurisdiction so as to close the site in accordance with all applicable environmental laws as the result of environmental contamination on the Leased Premises in existence as of July 1, 2007.

C.
From and after July 1, 2007, the County shall release and hold the City harmless from and against all loss, cost, claim, obligation, damage, liability, payment, fine penalty, cause of action, judgment, lien or expense, including but not limited to, reasonable attorneys’ fees and other litigation expenses alleged by any third party including, without limitation, by DEQ, EPA or any other governmental authorities, that may arise during the Lease Term related to or arising out of (i) environmental contamination on the  Leased Premises caused by the County during the Lease Term or exacerbation caused by the County during the Lease Term of any contamination in existence prior to July 1, 2007; (ii) the interference by the County with any remediation or the exacerbation of any contamination; (iii) any liability or obligation of the County arising out of the County’s possession or operation of the Leased Premises on or after July 1, 2007; or (iv) the remediation or any other acts in connection with the environmental site closure on the Leased Premises or required to be performed by the DEQ, the EPA, or any other governmental agency having jurisdiction so as to close the site in accordance with all applicable environmental laws as the result of environmental contamination on the Leased Premises in existence on or after July 1, 2007.


XXI.      NOTICES.  All notices given hereunder shall be in writing and delivered personally or by certified mail to the address given below, unless a new address is provided in writing.  



If to County:


Director


Ingham County Parks Department


121 E. Maple St.




P.O. Box 178


Mason, MI 48854


and


County Controller


Courthouse


Mason, MI 48854


and


County Attorney


601 N. Capitol Ave.


Lansing, MI 48933



If to City:


City of Lansing


Director of Department of Parks and Recreation


318 North Capitol Ave.


Lansing, MI 48933


and


Lansing City Attorney


124 W. Michigan Ave.


5th Floor


Lansing, MI 48933


XXII.
WAIVERS.    No failure or delay on the part of either of the parties to this Agreement in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall a single or partial exercise of any right, power or privilege preclude any other or further exercise of any other right, power or privilege.


XXIII.
AGREEMENT MODIFICATIONS.   This Agreement contains all the agreements of the parties relating to the Park and Zoo and all modifications to this Agreement must be mutually agreed upon by the City and the County, and incorporated into written amendments to this Agreement after approval by the City Council and the County Board of Commissioners, and signed by their duly authorized representatives.


XXIV.
DISREGARDING TITLES.    The titles of the sections set forth in this Agreement are inserted for the convenience of reference only and shall be disregarded when construing or interpreting any of the provisions of this Agreement.


XXV.
COMPLETE AGREEMENT.    This Agreement, including the attached Schedules, contains all of the terms and conditions agreed upon by the parties hereto and no other agreements, oral or otherwise, regarding the subject matter of this Agreement or any part thereof shall have any validity or bind any of the parties hereto.


XXVI.
SEVERABILITY.    If any part of this Agreement is found by a Court or Tribunal of competent jurisdiction to be invalid, unconstitutional or beyond the authority of either party to enter into or carry out, such part shall be deemed deleted and shall not affect the validity of the remainder of this Agreement which shall continue in full force and effect.  If the removal of such provision would result in the illegality and/or unenforceability of this Agreement, this Agreement shall terminate as of the date in which the provision was found invalid, unconstitutional or beyond the authority of the parties.



XXVII.
CERTIFICATION OF AUTHORITY TO SIGN AGREEMENT.  The persons signing this Agreement on behalf of the parties hereto certify by their signatures that they are duly authorized to sign on behalf of said parties and that this Agreement has been authorized by said parties.


IN WITNESS WHEREOF, the authorized representatives of the parties hereto have fully executed this instrument on the day and year first above written.

WITNESSED BY:




COUNTY OF INGHAM

______________________________

________________________________

Marc O. Thomas, Chairperson


Date: _________________________


County Board of Commissioners


______________________________

________________________________


Mike Bryanton, County Clerk


Date: _________________________




CITY OF LANSING

______________________________

________________________________


Virgil Bernero, Mayor


Date: _________________________




APPROVED AS TO FORM ONLY FOR INGHAM COUNTY


COHL, STOKER, TOSKEY & McGLINCHEY, P.C.


By: ________________________________


Peter A. Cohl


APPROVED AS TO FORM ONLY FOR THE CITY OF LANSING:


By: ________________________________


Brigham Smith, City Attorney

