ADOPTED - NOVEMBER 27, 2012

Agenda Item No. 7

Introduced by County Services and Finance Committee of the:

INGHAM COUNTY BOARD OF COMMISSIONERS

RESOLUTION APPROVING THE MODEL OPEN SPACE PERMANENT CONSERVATION EASEMENT DEED AS THE MECHANISM TO ENFORCE AND RESTRICT INGHAM COUNTY OPEN SPACE PROPERTIES
RESOLUTION #12-383

WHEREAS, Ingham County desires to provide for the effective long-term protection and preservation of farmland in Ingham County from the pressure of increasing residential and commercial development; and

WHEREAS, the Ingham County Board of Commissioners adopted the Ingham County Open Space Preservation Purchase of Development Rights Ordinance adopted by Resolution #10-99 on April 13, 2010; and 
WHEREAS, the Ingham County Open Space Preservation Purchase of Development Rights Ordinance authorized the establishment of the Ingham County Farmland and Open Space Preservation Board to oversee the Farmland and Open Space Preservation Program; and 

WHEREAS, the Farmland and Open Space Preservation Board have been working to develop language for the Model Open Space Permanent Conservation Easement Deed and approved such language at their August 2012 meeting; and

WHEREAS, the Ingham County Farmland and Open Space Preservation Board will be seeking legal counsel approval on each Permanent Conservation Easement Deed prior to all closings.

THEREFORE BE IT RESOLVED, that the Ingham County Board of Commissioners approves the Farmland and Open Space Preservation Board to use the Model Open Space Permanent Conservation Easement Deed as the mechanism to enforce and restrict Ingham County Open Space Properties, as attached.

COUNTY SERVICES:  Yeas:  Holman, Grebner, Celentino, De Leon, Vickers

    Nays:  None    Absent:  Schor  Approved 11/20/12

FINANCE:   Yeas:  Grebner, McGrain, Bahar-Cook, Tennis, Dougan, 

   Nays:  None                Absent:  Nolan           Approved 11/26/12

September 18, 2012, 2012 version(revised 10-16-12 per Paul’s changes)

Approved (with revisions) by FOSP Board July 17, 2012
Further revised 11-15-12
Ingham County FOSP Program
Model Conservation Easement for the Open Space Program


This is a model conservation easement (CE) and is generic.  The parts highlighted in yellow need to be considered and written specifically for each individual CE.

PERMANENT CONSERVATION EASEMENT DEED
This Permanent Conservation Easement Deed (hereinafter referred to as “Conservation Easement”) is made this ______day of _____________, 2012 by and between XXXX [Name of owner, owners, or authorized person(s), e. g. trustee(s) (whichever is applicable), husband and wife, a single person, a trust, etc. (whichever is applicable)] (hereinafter referred to as “Grantor”), whose address is XXXX and County of Ingham, Michigan (hereinafter referred to as “Grantee”), whose address is Ingham County Farmland and Open Space Preservation Board, Post Office Box 319, Mason, MI 48854.


WHEREAS, the Grantor is the owner in fee simple of certain real property, (hereinafter referred to as “Owner’s Parcel”); and 


WHEREAS, Grantor desires to grant, convey and warrant a Conservation Easement over, under, upon, and across a portion of the Owner’s Parcel to Grantee under the scope, terms and conditions set forth in this Conservation Easement; said portion hereinafter referred to as the “Protected Property”.  The portion of the Owner’s Parcel not subject to this Conservation Easement is hereinafter referred to as the Exempted Area. The Protected Property and Exempted Area are legally described in Exhibit A.  The Protected Property and Exempted Area are depicted by a map, attached hereto as Exhibit B.  The Protected Property is xxx acres, more or less.  The Protected Property is subject to any and all easements and restrictions of record; and

WHEREAS, the Grantee seeks to acquire a Conservation Easement over, under, upon, and across the Protected Property; and

WHEREAS, the Protected Property possesses open space, scenic, aesthetic, biological, ecological, natural, watershed, and agricultural (delete those that do not apply) values of prominent importance to the Grantor, the Grantee, and the public, which values are referred to as the “Conservation Values” in this Conservation Easement; and

WHEREAS, the State of Michigan has recognized the importance of protecting natural and agriculture resources through the Michigan Constitution of 1963, Article IV, and various statutes, and the Natural Resources and Environmental Protection Act of 1994, Part 21, MCL 324.2140-2144 contemplates the creation of permanent conservation easements as non-possessory interests in land or water and permits such easements to be held by governmental entities and other eligible entities;


NOW, THEREFORE, GRANTOR AND GRANTEE AGREE TO THE FOLLOWING:

I. CONVEYANCE.  For and in consideration of the sum of $_____ and the mutual covenants recited herein, the Grantor grants, conveys and warrants to the Grantee this perpetual Conservation Easement over, under, upon and across the Protected Property.  The scope, terms, and conditions of this Conservation Easement are set forth in this Conservation Easement.  This Conservation Easement is a perpetual conveyance from the Grantor to the Grantee, is permanent, and runs with the land.

II. PURPOSES OF THIS CONSERVATION EASEMENT.  The general purpose of this Conservation Easement is to ensure that the Protected Property shall be perpetually preserved in a natural condition or in a combination of natural and agricultural conditions.  By way of example only, the natural condition may be woodlands, wetlands, grasslands or successional stages, or a combination of these. The open space and scenic values of the Protected Property shall be maintained.  The specific purpose of the Conservation Easement is to protect, maintain, and enhance the Conservation Values of the Protected Property, in particular its open space and scenic values, its habitat for native plants and animals, its ecological and wildlife values, its natural features, its watershed values, and its agricultural values,.  Any use of the Protected Property that may impair or interfere with the Conservation Values described below is expressly prohibited.
III. CONSERVATION VALUES OF THE PROTECTED PROPERTY, ZONING, AND RELEVANT PUBLIC POLICY.  The Protected Property possesses open space, scenic, biological, ecological, natural, watershed, and agricultural (delete those that do not apply) Conservation Values of prominent importance to the Grantor, Grantee, and the public.  The Protected Property is preserved pursuant to clearly defined government conservation policy and yields a significant public benefit.
A. The Protected Property has the following Conservation Values: (delete those Values that do not apply to the Protected Property)
NOTE TO EVERYONE familiar with the Protected Property, including Grantor and people assisting the Grantor: It is important to include all of the Conservation Values that are specific to this Protected Property, but not to include any values that do not apply to the Protected Property.  Any pertinent local governmental policy statements, goals, and laws that relate to the Conservation Values should also be included.  Feel free to suggest: (i) changes to the Conservation Values listed, (ii) additions to those values listed, and (iii) deletion of any of those listed.  In particular, people that have walked the Protected Property should think about the Conservation Values of the Protected Property and make any relevant suggestions.

OPEN SPACE AND SCENIC VALUES (include only those that are applicable)

1. The Protected Property preserves open space for the scenic enjoyment of the general public.

2. It is a scenic landscape with agricultural and natural character that is visible to the public from xxx Roads, both public roads, and it would be adversely affected by development.

3. It gives relief from urban and suburban closeness.

4.  It is an attractive rural landscape that is located in an area that is experiencing fragmented housing development with approximately ten (10) new home sites of less than one to several acres within one mile of the Protected Property in the last 4 years.

5.  The Property is desirable for development, and, if developed, it would destroy many of its Conservation Values.

WILDLIFE, ECOLOGICAL, AND HABITAT VALUES (include only those that are applicable)

1. The Protected Property preserves natural habitat for native plants and animals, including turkey and white-tailed deer.

2. It contains corridor habitat that facilitates wildlife movement through the surrounding rural landscape.

3. It contains significant, natural woodland habitat, which includes a diversity of native species, trees of many age classes and structural diversity, including a multi-story canopy, standing dead trees, and downed logs.

4. The natural woodland that exists on the Protected Property has vegetation similar to the vegetation present before settlement by Europeans.

5. Wetlands, as described in Wetland Protection, Part 303 of the Michigan Natural Resources and Environmental Code MCL 324.30301 et seq., are present on the Protected Property.

6. The wetlands provide habitat for aquatic invertebrates, amphibians, reptiles and aquatic and emergent vegetation.

7. If present on the Protected Property, make a statement about rare, endangered, and threatened species, and species of special concern (give names of species).

8. If present on the Protected Property, make a statement about grassland habitat.

9. The woodland is important in the utilization and retention of atmospheric CO2.

10. The Property is in close proximity to the following protected properties which similarly preserve natural habitat: insert names.

WATERSHED VALUES (include only those that are applicable)

1. The woodland (and other natural vegetation)(state if vegetation is other than woodland) on the Protected Property protects the ___________ watershed by improving the quality and quantity of water in the watershed and in the water flowing into the ____ Rivers and Lake Michigan through reduction of soil erosion and removal of nutrients.

2. There are ___ county drains on the Protected Property.

3. It has ______ feet of frontage on the _____ (river, stream, lake).

4. The majority (or give %) of the Protected Property is in the 100-year flood plain.

5. The land protects the ______ aquifer.  (Describe what areas it protects.)

AGRICULTURAL VALUES (delete if not applicable)

1. The Protected Property preserves important agricultural land.

2. Approximately ___% of the Protected Property is currently used for agriculture and it has been in agriculture for approximately _____ years.

3. It consists of approximately ___ acres of “prime farmland” (___%) and ___ acres of unique farmland (___%) as classified by the Natural Resources Conservation Service, U.S. Department of Agriculture.  The soil types are described in the Baseline Document referred to in Part V below.

4. Both the township and the county have strong agricultural economies.

B. Zoning 

The Protected Property is located in ______ Township.  It is zoned ____ and is in a ____ Zoning District.  It has this designation on the current Township, County, other? Master Plan, approved ____.  _____ Township does its own zoning.

C. Relevant Public Policy

This Conservation Easement on the Protected Property advances specific public policies of promoting land conservation and will provide significant public benefit.  The Protected Property is preserved pursuant to clearly delineated federal, state, and local land conservation policy.  The following laws establish some of this relevant public conservation policy:
· Water Pollution Control Act of 1972, 33 USC 1251 et seq.

· MCL 324.30301 et seq. (Wetland Protection)

· MCL 324.30101 et seq. (Inland Lakes and Streams)

· MCL 324.36101 et seq. (Farmland and Open Space Preservation)

· MCL 324.9101 et seq. (Soil Erosion and Sedimentation Control)

· MCL 324.35501 et seq. (Biological Diversity Conservation)

IV. DESCRIPTIONS AND COMMITMENTS OF THE PARTIES INVOLVED
A. Grantor is the fee simple title owner of the Protected Property and is committed to preserving the Conservation Values of the Protected Property.  The Grantor agrees to confine use of the Protected Property to activities consistent with the purposes of this Conservation Easement and the protection of its Conservation Values.  Any use of the Protected Property that may impair or interfere with the Conservation Values described above is expressly prohibited.

B. Grantee (Ingham County): (i) is a qualified holder of this Conservation Easement, (ii) is a tax-exempt, governmental entity qualified under the Natural Resources and Environmental Protection Act (PA 451 of 1994), Part 21, Subpart 11, Conservation and Historic Preservation Easement, MCL 324.2140 et seq. and under Internal Revenue Code Section 170(h)(3), (iii) is committed to preserving the Conservation Values of the Property and upholding the terms of this Conservation Easement, (iv) has the resources to enforce this Conservation Easement, (v) preserves natural habitats of plants and animals, including fish and other wildlife,, and the ecosystems that support them, and (vi) preserves open space lands, including natural and agricultural lands, where such preservation is for the scenic enjoyment of the general public or pursuant to clearly delineated governmental conservation policies, or both, and where it will yield significant public benefit.

V. BASELINE DOCUMENT.  The Conservation Values of the Protected Property are documented in a natural resource inventory, the Baseline Document, signed and dated by the Grantor and Grantee.  The Baseline Document, incorporated herein by reference, consists of general and legal descriptions of the Protected Property, a brief history of the use of the land, a description of the soils, wetlands, prominent vegetation, specific flora and fauna and distinctive natural features of the Protected Property, maps and photographs, and a depiction of all existing human-made modifications.  Each party agrees that the Baseline Document is an accurate representation of the Protected Property at the time of signing of this Conservation Easement, and each party acknowledges receipt of a copy of this Baseline Document by signing this Conservation Easement.  The Baseline Document is intended to serve as an objective information baseline for monitoring the provisions of this Conservation Easement and may be used to enforce the provisions of the Conservation Easement.  In any conflict between the terms of this Conservation Easement and the Baseline Document, the terms of the Conservation Easement shall prevail.

VI. PROHIBITED ACTIONS.  The Protected Property is for conservation purposes and any activity on or use of the Protected Property that is inconsistent with the purposes of this Conservation Easement or is detrimental to the Conservation Values is expressly prohibited.  By way of example, but not by way of limitation, the following activities and uses of the Protected Property are prohibited (delete those below that are not relevant; add any that are relevant).

Division.  Any legal or de facto division of the Protected Property of less than 160 acres is prohibited.  Any parcel resulting from a division or subdivision shall be under all the same provisions as the Conservation Easement.

Commercial Activities.  Any commercial activity on the Protected Property is prohibited, except as permitted under Section VII.

Industrial Activities.  Any industrial activity on the Protected Property is prohibited.

 Agricultural Activities.  Any agricultural activity on the Protected Property is prohibited, except as permitted under Section VII .

Structures.  The construction or placement on the Protected Property of any human-made structures, such as but not limited to, buildings, fences, dams, broadcast towers, roads and parking lots is prohibited, except as permitted under Section VII.

Land Surface Alteration.  There shall be no filling, excavating, grading, or mining and no removal, addition, processing or alteration of soil, sand, gravel, rock, peat, or other materials that result in alteration of the surface topography of the Protected Property, except as permitted under Section VII.

Bodies of Water, Wetlands and Ground Water.  Natural bodies of water, including, but not limited to lakes, ponds, water courses, and natural wetlands, may not be altered and ground water may not be diverted, except as permitted under Section VII.

Waste and other Offensive Materials.  There shall be no storage, dumping, processing, or disposal of liquid or solid waste, including, but not limited to, pesticides and other hazardous chemicals, abandoned vehicles and other human-made items, junk, trash, dead animals, and other offensive materials on the Protected Property, except for waste generated on the Protected Property and treated in a properly designed and authorized waste system.  There shall be no use of the Protected Property for sanitary landfill, for underground tanks, or for the installation and use of an incinerator.

Signs and Billboards.  Billboards are prohibited.  Signs are prohibited except:

•
to state the name of the Grantor, the address of the Property, and contact information,

•
to state that the area is protected by a Conservation Easement,

•
to state that trespassing or any other unauthorized entry or use is prohibited,

•
to identify and interpret trails and natural features,

•
to warn of the presence of dogs or other animals,

•
to advertise that all or part of the Property is for sale or rent.

VII. PERMITTED USES.  The Grantor retains all ownership rights that are not expressly restricted by this Conservation Easement.  In particular, the following rights are reserved:

A. Right to Convey.  The Grantor retains the right to sell, mortgage, bequeath, donate, assign or lease the Protected Property as a whole.  Any subsequent owner, lien holder, lessee, or other beneficiary of an interest in the Protected Property is bound by all the provisions and obligations in this Conservation Easement.  Any document of conveyance, including deeds and leases, shall state the existence of and shall remain subject to the terms of this Conservation Easement and shall include a brief statement of its purpose. The Grantor will notify the Grantee of the conveyance of any interest in the Protected Property within thirty (30) days of the date the conveyance takes effect.  The failure of the Grantor to perform any act required by this paragraph shall not impair the validity of this Conservation Easement or limit its enforceability in any way.

B. (Inclusion of this is CE specific) Right to Conduct Agriculture.  The Grantor retains the right to use the Protected Property for agriculture within the Agricultural Area. The Agricultural Area is the area of the Protected Property on which agriculture may be practiced; agriculture may not be practiced outside the Agricultural Area.  The Agricultural Area is depicted by a map, attached hereto as Exhibit C.  Agriculture means the use of undeveloped land for the production of plants and animals useful to humans, including grains, feed crops, and field crops; forages and sod crops; dairy animals and dairy products; other livestock, including cattle, swine, sheep, equines, and other animals; poultry and poultry products; vegetables, fruits, berries, nuts, grasses, seeds, herbs, flowers; nursery stock; Christmas trees; and other similar crops.  All agriculture operations shall use current, generally-accepted best management practices.  Permanent buildings for agriculture, or for any other purpose, may not be erected on the land protected by this Conservation Easement.  If agriculture is no longer conducted on the Protected Property, the Grantor shall undertake to convert the agricultural land to natural land with native vegetation as provided in Section VII..

C. (Inclusion of this is CE specific) Right to Convert Vegetation.  The Grantor retains the right to convert any agricultural land to natural land with native vegetation, including trees.  Conversion may occur by natural succession or by management actions such as planting, prescribed burning, and vegetation manipulation, or both.  All management actions shall conform to current, generally-accepted best management practices in use at the time of the management action.  Before beginning conversion, the Grantor shall provide a written plan to the Grantee for the Grantee’s review and approval.  The Grantor retains the right to convert any of the converted land back to agriculture at a future time.

D. (Inclusion of this is CE specific) Right to Conduct Timber Operations.  The Grantor retains the right to conduct timber operations on the Protected Property.  All timber operations must conform to current, generally-accepted best management practices for conservation and shall be conducted in a manner that is not inconsistent with the purposes of this Conservation Easement.  The goals of such timbering plans and practices shall include the preservation of the conservation and scenic values of the woodlands.

E. (Inclusion of this is CE specific) Right to Manage Vegetation in Woodlands.  All woodlands should be managed to ensure the ecological well-being of the woodlands.  Current, generally-accepted best management forestry procedures should be used with emphasis on removing non-native vegetation and increasing the abundance of native trees and shrubs.  Trees may be harvested.

F. (Inclusion of this is CE specific) Right to Manage Vegetation in Grasslands.  All grasslands should be managed to ensure the ecological well-being of the grasslands.  Current, generally-accepted best management procedures should be used with emphasis on removing non-native vegetation and increasing the abundance of native plants.

G. (Inclusion of this is CE specific) Right to De minimis Activity.  De minimis activity, such as walking tours of the Protected Property, is permitted only if it is consistent with the purposes of this Conservation Easement and does not adversely affect the Conservation Values of the Protected Property.

H. Right to Use Vehicles.  The Grantor retains the right to use vehicles on the Protected Property as necessary for allowed and permitted uses of the Protected Property such as agriculture, timber operations, and land restoration activities.  In addition, the Grantor retains the right to use golf carts and similar small, wheeled vehicles on the Protected Property, with such use only allowed as permitted by the Grantor or the designated representative(s) of the Grantor and provided the activities do not adversely affect the Conservation Values of the Protected Property.

I. Right to Trails.  The Grantor retains the right to have unpaved, low-impact, pedestrian trails on the Protected Property provided such trails do not adversely affect the Conservation Values of the Protected Property.

J. Right to Recreational Use.  The Grantor retains the right to use, and to permit others to use, the Protected Property for recreational purposes, including hunting and fishing, pursuant to applicable state and federal regulations that are in effect at the time.  Any structures erected for recreational use, such as, but not limited to, blinds, tents, pond docks, and sitting platforms by ponds, shall not be permanent.

K. Right to Ponds.  The Grantor retains the right to build or alter ponds provided that all current governmental rules and regulations are followed.

L. Right to Structures.  Structures, such as, but not limited to, platforms, benches, tents, bridges and blinds, may be erected for recreational and conservation use, provided they are not permanent and they do not adversely affect the Conservation Values of the Protected Property.

M. (Inclusion of this is CE specific) Right to Construct Perimeter Barriers.  The Grantor retains the right to construct perimeter barriers, for example, placement of boulders, to prevent unauthorized access to the Protected Property by vehicles or other means, provided they do not adversely affect the Conservation Values of the Protected Property and provided the plans for building the barriers are submitted and approved by the Grantee in writing before any construction commences.

N. Hydrocarbons.  The Grantor retains the right to lease and extract hydrocarbons.  Hydrocarbon exploration and extraction activities shall be limited to one (1) 1-acre site for every full forty (40) acres of Protected Property.  The boundaries of any site shall not be closer than three hundred (300) feet of any natural water feature, including wetlands.  Access roads and any other disturbance of the land associated with a well shall have minimal impact on the land and the Agricultural and Conservation Values of the Protected Property and shall not be permanent.  The land shall be returned to pre-exploration and pre-extraction conditions within one (1) year from the date of discontinuance of exploration and extraction operations.  Any future leases associated with the exploration and extraction of hydrocarbons shall be subordinate to all the provisions of this Conservation Easement.  Grantor shall obtain written approval from Grantee, as described in Section X., for any proposed exploration and extraction activity.   (Note: Grantee will accept CEs that have a provision that allows for hydrocarbon exploration and extraction on the Protected Property, if it is written appropriately, but such a provision could jeopardize the use of the CE as a tax-deductible donation.  Landowners should consult with their tax advisers and other advisors for the best course of action for them.)

O. Rights Consistent with the Conservation Easement.  All rights retained by the Grantor or not prohibited by this Conservation Easement are considered to be consistent with the conservation purposes of this Conservation Easement and shall be exercised so as to prevent damage to or degradation of the Conservation Values of the Protected Property.

VIII.  RIGHTS OF THE GRANTEE.  The Grantor conveys the following rights upon the Grantee to perpetually maintain the Conservation Values of the Property:

A. Right to Enter.  The Grantee or its designated representative has the right to enter the Protected Property either directly or through the Owner’s Parcel at reasonable times to monitor the provisions of the Conservation Easement.  Furthermore, the Grantee or its designated representative has the right to enter the Protected Property either directly or through the Owner’s Parcel at reasonable times to enforce compliance with, or otherwise exercise its rights under, this Conservation Easement.  However, the Grantee or its designated representative may not unreasonably interfere with the Grantor’s use and quiet enjoyment of the Protected Property.  Entry to the Protected Property by the Grantee or its designed representative does not require notification of the Grantor; however, a reasonable effort will always be made to do so.  The Grantee or its designated representative has no right to permit others to enter the Protected Property.  The general public is not granted access to the Protected Property pursuant to this Conservation Easement.  The Grantee’s rights do not include the right, in absence of a judicial decree, to enter the Protected Property for the purpose of becoming an operator of the Property within the meaning of the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U. S. C. §9601 et seq.
B. Right to Preserve.  The Grantee has the right to prevent any activity on or use of the Protected Property that is inconsistent with the purposes of this Conservation Easement or detrimental to the Conservation Values of the Protected Property, including the right to enforce the provisions of this Conservation Easement by proceedings of law or equity, or both.

C. Right to Require Restoration.  The Grantee has the right to require the Grantor to restore any part of the Protected Property that is damaged by any activity inconsistent with this Conservation Easement back to the conditions existing at the time of the granting of this Conservation Easement or to conditions acceptable to the Grantee.

IX. GRANTEE REMEDIES.
A. Grantee’s Discretion.  The Grantee has the discretion to enforce, delay, or forbear exercising its rights under this Conservation Easement.  A delay in enforcement shall not be construed as a waiver of Grantee’s right to enforce the terms of this Conservation Easement nor can such delay be used as an equitable defense in estoppel or laches.

B. Acts Beyond the Control of the Grantor.  The Grantee may not bring an action against the Grantor for any changes to the Protected Property resulting from causes beyond the control of the Grantor, including, but not limited to, actions by trespassers, unauthorized actions by third parties, natural disasters such as fires, floods, storms, natural earth movements, and diseases, or the well-intentioned actions of the Grantor in response to an emergency.  The Grantor has no responsibility under this Conservation Easement for such unintended modifications.  Grantee reserves the right to proceed against any third party for any action in violation of this Conservation Easement.

C. Notice and Demand.  

If the Grantee reasonably believes that the Grantor is in violation of this Conservation Easement or that a violation is threatened, the Grantee shall provide written notice of this to the Grantor.  The written notice will identify the violation or threat of a violation and request corrective action to cure the violation or the threat of a violation and, where the Protected Property has been injured, to restore it.

If the Grantee determines that this Conservation Easement is violated or is expected to be violated and the Grantee’s good-faith and reasonable efforts to notify the Grantor are unsuccessful, the Grantee may pursue its lawful remedies to mitigate or prevent harm to the Conservation Values of the Protected Property without advance notice and without waiting to give the Grantor opportunity to cure. The Grantor agrees to reimburse the Grantee for all actual costs, including attorney fees, associated with these efforts.

If the Grantee determines, at its sole and reasonable discretion, that a violation constitutes immediate and irreparable harm, no written notice is required and the Grantee may immediately pursue its legal remedies to prevent or limit harm to the Conservation Values of the Property.  The Grantor agrees to reimburse the Grantee for all actual costs, including attorney fees, associated with these efforts.

D. Failure to Act.  

If the Grantor does not the implement the corrective measures requested by the Grantee within twenty-eight (28) days after receiving written notice, the Grantee may bring an action in law or in equity, or both, to enforce the terms of the Conservation Easement.  In the case of immediate or irreparable harm, as determined solely and reasonably by the Grantee, or if the Grantor is unable to be notified, the Grantee may invoke these same remedies without notification or without waiting for the expiration of the twenty-eight (28)-day period.

The Grantee is entitled to enjoin the violation through temporary or permanent injunctive relief and to seek specific performance, declaratory relief, restitution, reimbursement of expenses, or an order compelling the Grantor to restore the Protected Property, or any combination of these.  If the court determines that the Grantor has failed to comply with this Conservation Easement, the Grantor shall also reimburse the Grantee for all actual litigation costs, including all actual attorney fees, and all costs of corrective action and restoration of the Protected Property incurred by the Grantee.

E. Actual or Threatened Non-compliance.  The Grantee’s rights under this Section IX, Grantee Remedies, apply equally in the event of either actual or threatened violations of the terms of this Conservation Easement.  The Grantor agrees that the Grantee’s claim for money damages for any violation of the terms of this Conservation Easement is inadequate.  The Grantee shall also be entitled to affirmative and prohibitive injunctive relief and specific performance, both prohibitive and mandatory.  The Grantee’s claim for injunctive relief or specific performance for a violation of this Conservation Easement shall not require proof of actual damages to the Conservation Values.

F. Cumulative Remedies.  The preceding remedies of the Grantee are cumulative.  The Grantee may invoke any, or all, of the remedies if there is an actual or threatened violation of this Conservation Easement.

X. NOTIFICATION PROVISIONS.  Whenever the Grantee’s approval is required under this Conservation Easement, the Grantee is entitled to sixty (60) days to respond following written notification.  If the Grantee fails to respond within sixty (60) days after it receives the written request, then its approval shall be deemed given.  This implied approval shall not extend to any activity contrary to this Conservation Easement or impairing any Conservation Value.  The Grantee’s approval shall continue for three (3) years.  If the approved activity is not completed within three (3) years after the date of approval, then the Grantor must resubmit the written request to the Grantee.
XI. MONITORING.  The Grantee shall monitor the Protected Property to ensure that the provisions of the Conservation Easement are being followed.
XII. HAZARDOUS MATERIALS.  The Grantor warrants that the Grantor has no knowledge of the existence, release, or possible release of any hazardous material on, at, beneath, or from the Protected Property (Include if relevant to CE) other than hazardous materials that are used in normal farming operations and are used and stored in accordance with all local, state, and federal rules and laws].  The Grantor agrees to hold harmless, defend and indemnify the Grantee against any litigation, claims, demands, penalties and damages, including actual attorney fees, arising from or connected with the existence, release or threatened release of any hazardous material on, at, beneath, or from the Protected Property, or arising from or connected with a violation of any environmental law by the Grantor or any previous owner of the Protected Property.
XIII. OWNERSHIP COSTS AND LIABILITIES.

The Grantor and the Grantor’s heirs, successors and assigns, shall bear all costs and liabilities of any kind related to Protected Property ownership, operation, maintenance, including all taxes and assessments, and shall maintain adequate liability insurance.  The Grantee shall have no liability or other obligation for costs, liabilities, taxes, assessments, or insurance of any kind related to the Protected Property.  The Grantee shall not be held responsible for these or any other financial obligations on the Protected Property incurred by the Grantor.

The Grantor agrees to hold the Grantee and the Grantee’s elected and appointed officials, , employees, representatives and agents harmless from any and all costs, claims or liability, including but not limited to actual attorney fees, arising from any personal injury, death, accident, negligence or damage relating to the Protected Property or its contents, any use, storage, or deposit of any hazardous material on the Protected Property, or any claim thereof.  The Grantor agrees to indemnify the Grantee for any such claims arising during the term of the Grantor’s ownership of the Protected Property.

XIV. SUBORDINATION.  Any mortgage, lien, lease, or other claim on the Protected Property having an effective date after the date of this Conservation Easement will be subject and subordinate to the terms of this Conservation Easement.

XV. SEVERABILITY.  If any provision of this Conservation Easement or the application of any provision to any person or circumstance is determined to be invalid, the remaining provisions of this Conservation Easement and their application to other persons and circumstances will not be affected and will remain in force.
XVI. SUCCESSORS.
This Conservation Easement is intended to run with the land and is binding upon, and inures to the benefit of, the Grantor’s and the Grantee’s heirs, assigns, and successors in interest.  All subsequent owners and their personal representatives, heirs, executors, administrators, assigns, and successors in interest of the Protected Property are bound to all provisions of this Conservation Easement to the same extent as the original Grantor and Grantor’s personal representatives, heirs, executors, administrators, assigns, and successors in interest of the Protected Property.  The provisions of this Conservation Easement shall continue as a servitude running in perpetuity with the Protected Property, regardless whether future conveyances of the Protected Property expressly refer to this Conservation Easement.

The Grantor agrees to state in writing in any document of conveyance, including but not limited to any deed or lease, the existence of this Conservation Easement and include a brief statement of its purpose.  The Owner agrees to notify the Grantee in person or by registered mail of the name and address of any party to whom the Protected Property or any interest in the Protected Property is to be transferred within thirty (30) days of the date the conveyance takes effect. 

XVII. TERMINATION OF THE RIGHTS AND OBLIGATIONS OF A PARTY.  A party’s rights and obligations under this Conservation Easement terminate upon transfer of that party’s interest in the Protected Property.  Liability for acts or omissions occurring before transfer will survive the transfer.

XVIII. TRANSFER OF THE CONSERVATION EASEMENT.  If the Grantee ceases to exist, or if it fails to be a qualified organization with purposes as specified in the Internal Revenue Code, 26 USC 170(h)(3), or if it is no longer authorized to acquire and hold conservation easements, or if it determines to no longer hold this Conservation Easement, then this Conservation Easement shall become vested in another qualified organization with purposes as specified in the Internal Revenue Code, 26 USC 170(h)(3) and with authority to hold this Conservation Easement in accordance with the Natural Resources and Environmental Protection Act (NREPA) (PA 451 of 1994), Part 21, Subpart 11 (Conservation and Historic Preservation Easement) (MCL 324.2140 et seq.) and any relevant successor sections.  The Grantee’s rights and responsibilities shall be assigned to any entity having similar conservation purposes to which such rights and responsibilities may be awarded under the cy pres doctrine.  Any assignee of this Conservation Easement, and its successors or assigns, shall have the same right to assign this Conservation Easement as herein provided to the Grantee.
XIX. TERMINATION OF THE CONSERVATION EASEMENT.  This Conservation Easement is intended to be perpetual.  If all or any part of the Protected Property is taken by exercise of the power of eminent domain by public, corporate, or other authority, Grantor and Grantee shall join in appropriate proceedings at the time of such taking to recover the full, current value of the interests in the Protected Property being taken and all incidental or direct damages resulting from the taking.  All actual expenses incurred by the parties to this Conservation Easement in connection with the taking shall be paid by the taking party.  Grantor shall be compensated by the taking party for the full, current agricultural value of the Protected Property and Grantee shall be compensated by the taking party for the full, current development rights value of the Protected Property.  Grantee funds shall be returned to the Ingham County Farmland and Open Space Preservation Fund.

XX. LIBERAL CONSTRUCTION.  This Conservation Easement shall be liberally construed in favor of maintaining the Conservation Values of the Protected Property and in accordance with the NREPA (PA 451 of 1994), Part 21, Subpart 11 Conservation and Historic Preservation Easement, (MCL 324.2140 et seq.) and any relevant successor sections.

XXI. EXHIBITS.  This Conservation Easement includes, and incorporates herewith, the following Exhibits: 

A. Exhibit A – Legal Description of Protection Property

B. Exhibit B – Map of the Protected Property
C. Exhibit C – Map of the Protected Property Agriculture Area (if applicable)
XXII. CONSERVATION EASEMENT ESTABLISHMENT AND GRANTEE QUALIFICATIONS UNDER MICHIGAN LAW AND UNITED STATES TREASURY REGULATIONS.

A. This Conservation Easement is an interest in real property and is created pursuant to the NREPA (PA 451 of 1994), Part 21, Subpart 11 Conservation and Historic Preservation Easement) (MCL 324.2140 et seq.).

B. This Conservation Easement is established for conservation purposes pursuant to Section 170(h) of the Internal Revenue Code, specifically 26 USC 170(h)(1)-(6), as well as 26 USC 2031(c), 26 USC 2055, and 26 USC 2522, and 26 CFR 1.170A-14 et seq. as amended.

C. Grantee is qualified to hold conservation easements pursuant to the NREPA (PA 451 of 1994), Part 21, Subpart 11 (Conservation and Historic Preservation Easement) (MCL 324.2140 et seq.) and under Internal Revenue Code 26 USC 170(h)(3), because it is a governmental entity authorized to accept lands and easements for the purpose of preserving and protecting open space, scenic, natural, recreational, agricultural, and educational values of real property; and having a commitment to protect the Conservation Values of this Conservation Easement, and the resources to enforce the restrictions hereof.

XXIII. NOTICES.  For purposes of this Conservation Easement, notices shall be provided in writing to either party and delivered either by personal delivery or by U. S. Postal Service certified mail, with return receipt required, to the relevant party at the address shown at the beginning of this Conservation Easement or to the last known address of the party.  All notices shall be deemed to have been duly given when delivered personally or on receiving the return receipt for the certified mail.

XXIV. MICHIGAN LAW.  This Conservation Easement will be construed in accordance with Michigan Law and shall be enforceable against any subsequent owner of the Protected Property.

XXV. ENTIRE AGREEMENT.  This Conservation Easement sets forth the entire agreement of the parties.  It supersedes all previous discussions and understandings. 

Grantor:

________________________________________

By: (Name of owner)(If there is more than one name, type in a signature line and notary section for each name)
STATE OF MICHIGAN

)






)ss

COUNTY OF  


)


The foregoing instrument was acknowledged before me this 
    day of 


  , 20xx by (Name of Grantor).


)










  , Notary Public








_______________________ County, Michigan








My commission expires: ___________________








Acting in _________________ County, Michigan

Grantee:

_______________________________________

By:
XXXXXX 

Its:
Chairperson, Ingham County Board of Commissioners

STATE OF MICHIGAN
)





)ss

COUNTY OF 


)


The foregoing instrument was acknowledged before me this 
    day of 


  , 20xx by XXXXXX, Chairperson, County Board of Commissioners, as authorized representative of the County of Ingham, Michigan.













  , Notary Public








____________________ County, Michigan








My commission expires: ___________________








Acting in _________________ County, Michigan

Send subsequent tax bills to Grantor.

	Drafted By:

Stacy Byers, Director

Ingham County Farmland and Open Space Preservation Program

P.O. Box 319

Mason, MI 48854

Approved as to form by:

Timothy M. Perrone, 

Cohl, Stoker & Toskey, P.C.


	When Recorded Return To:

Ingham County Farmland and Open Space Preservation Board

P. O. Box 319

Mason MI 48854



